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The Rhetoric of Digital Sampling:

A Substantial Difference Between Copyright and Intellectual Property.

Introduction.

Digital sampling has become a staple technique in the production of popular American music; “almost every pop record contains at least one sampled sound.”
  It has also become the touchstone for legal controversy in the music industry.    As our modes of communication and identity adapt and shift to help us navigate the complexity of an age of a rapidly expanding, mass mediated public sphere, where “we are all besieged and blitzed by fragments of imagery, contradictory or unrelated, that shake up our old ideas and come shooting at us in the form of broken or disembodied ‘blips’,”
  it is becoming increasingly apparent that some of our legal frameworks fail to accommodate the evolving rights and needs of the people.    While digital sampling is both a cause and effect of this accelerated, vertiginous and metamorphic matrix of cultural crisis, as an art form that creates meaning out of the chaos of information presented by this space, it may also be a kind of stabilizing force.  Now at a crossroads, while our copyright laws intend to express the original equilibrating virtues of republican democracy, as the balance between the rights of individuals and the rights of the general public begins to shift, our evolving cultural environments in the technological age, exemplified by the burgeoning processes of creative expression such as digital sampling and enhanced by the exponentially increasing amount of intellectual contributions to the public sphere, now demand a more accurate copyright rubric.  Because it occupies a space of legal, moral and cultural consequence, digital sampling provides a specific arena in which we can analyze the effect of copyright doctrine on the cultural, political and economic well being of the United States. 

I. The History of Digital Sampling.     

The two extremes of hip hop are the sophisticated cross-cultural fusions which meld the oldest traditions with the freshest of musical technologies or, at the other pole and clinging for life, the bottom line of street survival.  They are indicative of sharp contrasts within its city of origin, New York.

Clap your hands, everybody
If you got what it takes.
'Cause I'm Kurtis Blow and I want you to know
That these are the breaks.


When disco arrived in the early Seventies, deejays were employed by clubs to keep the dance floors and the bars crowded.  The beat oriented nature of disco was conducive to a lively atmosphere and lots of dancing, and it began to attract a new generation of young people to the nightlife scene.  This led early deejays to pursue the art of “blending”: matching the tempo of one song with the next to create a seamless transition, adding a continuity to the music that embodied a more contemporary party atmosphere.  A significant feature of disco and funk music, and still a significant feature of many live band performances, is the part of the song in which the drums and percussion take over,
 “the part of a song after the chorus where the song changes at the interlude [and] [t]he musical element is broken down for a few measures.”
    This segment of a song is generally called a “break.”  The break likely gets its name because, during a live performance, it originally served the purpose of allowing the rest of the musicians to rest while the drummer was allowed to showcase his skills.  Also, as an element of musical change, the break adds a dynamic shift, breaking the songs repetition.  Essentializing the beat based nature of funk and disco music, the break section is usually quite musically distinct from the rest of the song; because it is a percussive segment that is characteristically beat and rhythm based, it tends to inspire the peculiar, beat oriented human phenomenon of dance in a more direct way than other aspects of a song.  
Sometime during the Seventies, deejays in and around the South Bronx noticed that it was during the breaks that the crowd became most lively and responsive to the music.  This observation led to the development of a new branch in the art of deejaying.   Deejays began to buy two copies of the same record and would orchestrate a maneuver that sustained the break for lengthier periods of time.  Utilizing a process coined as “beat juggling,” switching the signal from one deck to the next, deejays would play a break on one table while queuing the same break on the other side.  At the end of the section on one table, the deejay could switch the signal to the other table to play the same or, eventually, another break on the other deck, once again seamlessly matching the beats and creating a continuous flow of danceable music, ultimately weaving through a menagerie of wild rhythms, limited only by imagination and the sounds available on records.

One of the most influential hip hop pioneers was Jamaican-born Kool DJ Herc.  Sometime in the Sixties, Jamaican disc jocks had begun to experiment with “dub,” a musical form that commingled Jamaican and usually non-Jamaican music by running two records simultaneously.   Kool DJ Herc and other Jamaican arrivals introduced dub to New York’s blossoming hip hop scene and may have been very influential in the formulation and propagation of the hybrid musical concept that hip hop has embraced.
  Integrating the influence of the dub techniques, deejays began to mix “breaks” and other elements to create new soundscapes in order to elicit the most celebratory reaction from the dance floor.  This turntablist faculty of observing and appropriating all the available means of musical persuasion was the seminal creative phenomenon that led to the genre of music and culture now broadly called hip hop.
  

Hip hop began to foster a new community.  Street gangs in the Bronx grasped a more progressive way to compete, cultivating deejays, MC’s, graffiti artists and “break dancers,” displacing violence with artistic pride and evolving from rival street gangs into rival “b-boy crews.”   As one commentator notes, “[s]ince nobody in New York City, America or the rest of the world wanted to know about the black so-called ghettoes – the unmentionable areas of extreme urban deprivation – the style was allowed to flourish as a genuine street movement whose presence was felt only through the prominence of one aspect of the culture – graffiti.”
   And for about five years, hip hop marked its territory as an underground culture in and around New York.  Soon, however, the music industry would read the writings on the wall and a new musical form would launch hip hop culture into the global marketplace.  

Entrepreneurial producers began to recognize that a new market was emerging with the popularity of the new sound.    Disco’s materialistic overdose primed the stage for hip hop’s arrival; and in 1979, Sugarhill Records released the first big hit rap record: ‘Rappers Delight,’ by The Sugarhill Gang.  Rap piggy-backed disco in more ways than one.  Not only did the deejay culture stemming from the disco-club environment stimulate the early development of hip hop, rap music was primordially thrust out of this musical crucible of disco, funk, soul and jazz beats by the emerging musical styles and processes instantiated by dub and break beat juggling.  (‘Rappers Delight’ is a premier and primary example of this process of musical amalgamation with its use of a remake of the disco track ‘Good Times,’ by the band Chic, to provide the basic background beat and bass-line for the cartoonishly comical lyrics delivered by The Sugarhill Gang).
   The success of hip hop may very well be related to the success of many primary musical contributions; cultural evolution is necessarily a movement or expansion that must start at some space before morphing into a new arena; it is a process that is reflexive, organic and context bound, as all meaning making activity must be.  One scholar remembers that “even great composers such as Bach, Handel, and Vivaldi borrowed from preexisting works.”
  But hip hop is also its own cultural space, invoking its own ideas and organizing its own original expressions amidst, about and through an intermingling-of, commentary-on, and reference-to the general resource of meaning we all use to understand the world around us. 

Derived as a method of survival for a world marked by “unmentionable areas of extreme urban deprivation,” hip hop expresses the angst of rebellion for a new generation of American youth and affirms the struggle and injustice of second class citizenship.  With its derisive lyrics, like this verse from ‘Rapper’s Delight’:
I said by the way baby what's your name,

she said I go by the name of Lois Lane,

and you could be my boyfriend you surely can,

just let me quit my boyfriend called Superman.

I said he's a fairy I do suppose

flyin through the air in pantyhose.

He may be very sexy or even cute

but he looks like a sucker in a blue and red suit;

And in its musical appropriation and subsequent transformation of musical meanings and cultural contexts, paving a mediated space of identity that was not previously directly available to the entire population, hip hop became an empowering form that gave a public voice to a segment of society that had been kept under the thumb of a more homogenous and dominant pop-culture.  

A new slate of superheroes was cast for this new chapter in the music industry, appearing in the iconic forms of animated rappers and hyper-stylized deejays.  Hip hop began to carve out a profitable corner of the music world, stimulated by the success of the new sound and faithfully defying the rumors that this subcultural phenomenon was just another fad.   Along with their constituents, as they invented “a new language of musical speech, painting, dance, dress, slang, musical composition, even a succession of musical tools, hip hop’s pioneers chopped out their own niche in a world increasingly dominated by global capital.”
  The world slowly began to embrace the maturating identity options presented as the “b-boy” and the “b-girl.” Schooled with “an attitude of creating from limited materials,” the tools they used were simple at first; “Sneakers became high fashion; original music was created from turntables, a mixer and obscure (highly secret) records.”
  As it continued to uncover a mass appeal, hip hop became commercially viable; and, as more and more successful rap albums incorporated elements of previously recorded music, the business of making hip hop music--saddling the burgeoning computer and electronics technologies--drove the engineering of better and more complicated electronic devices and allowed the culture to set roots in the mainstream music market.   As analog gave way to digital technologies, the simple deejay tools gave way to a full fledged electronics industry where, 

[b]y the ‘90s, these samplers could run multiple loops of long or short sections of music simultaneously . . . Now layers could be built up, using a rhythm loop from, say, ‘Funky Drummer’ by James Brown . . . a bass line from a Funkadelic record, some atmospheric strings from a blaxploitation soundtrack like Cotton Comes to Harlem and synthesizer squirts from a J.B.’s funk track . . . Painstaking hours could be spent, using state-of-the-art technology, to make a new track . . . Somehow, in all the waffle about morality and legality that arose around the subject, the fact that this was an extraordinary way to compose music was bypassed.

Digital sampling had arrived.  What began as an experimental realm of musical play had emerged as a mature music industry.  Machines were now being designed and manufactured for the sole purpose of making the appropriation of sound an easier and more affordable process.
  Producers were now endowed with a vast array of new technology with which they could dissect and reconstruct an infinitude of musical elements.  As more and more musical information became available for the artist, and as it became easier to grasp and manipulate that information, musical collage through digital sampling became more apparently relevant and useful as a means of expression.    

II. A Social Theory of Hip Hop

Language forms a kind of wealth, which all can make use of at once without causing any diminution of the store, and which thus admits a complete community of enjoyment; for all.  Freely participating in the general treasure, unconsciously aids in its preservation.    –Auguste Comte.

He that is nourished by the acorns he picked up under an oak, or the apples he gathered from the trees in the wood, has certainly appropriated them to himself.  Nobody can deny but the nourishment is his.  I ask, then, when did they begin to be his?  when he digested?  or when he ate? or when he boiled? or when he brought them home? or when he picked them up?  And it is plain, if the first gathering made them not his, nothing else could.  That labour put a distinction between them and common; that added something to them more than nature, the common mother of all, had done; and so they became his private right.  And will anyone else say he had no right to those acorns because he had not the consent of all mankind to make them his? Was it robbery thus to assume to himself what belonged to all in common?                                                                                                  –John Locke.
       

Hip hop has evolved as a culture that is specifically tailored to a mass mediated society.  As a fundamental feature of hip hop, digital sampling is a particular kind of artistic expression that partially functions as a medium of symbolic regurgitation.  Because we increasingly exist in a society of mass information, our cultural forms have begun to adapt strategies to help us collectively navigate the symbolscape and comfortably integrate massive amounts of information.  Art that emphasizes our situation in a mass mediated world by creating new expressions that extract, reconfigure and reproduce this mass mediated matrix in various ways are becoming increasingly abundant, but also increasingly more important for a society that must now work more diligently to digest and metabolize a meaningful and autonomous coexistence with symbols.   As our cultural contents and reservoirs of language expand and evolve the public sphere, our forms of communication and identity must shift to accommodate and support the development of the societal spaces of public and personal intimacy.  Digital sampling is a premiere example of this cultural adaptation.  

Avante-garde movements in art may have predicted the rise of this collage based, amalgamating and inter-mediated form of artistic expression; in the late Fifties, artists such as Andy Warhol began to experiment with the appropriation and transfiguration of popular images.
   Said to reshape the way we see the commercially oriented world immediately surrounding us, the “pop culture . . . manifest in our everyday experience through photography, movies, billboards, commodity packaging and all commercial ‘visuals’ that are so commonplace we hardly notice them though we absorb them totally,”
 this kind of art is sometimes quite striking because of its ability to generate a concise and meaningful commentary not only about the images themselves, but also about a society that produces ubiquitous images that are universally recognized.
    Because we do live in a society that is so fundamentally dependent upon a collective participation of information, and which consequently bombards us with massive matrices of symbolic information, art and other communicative actions that can take these symbols and use them to articulate meaning are vital not only as free and original expressions, but also because they add models to the shared matrix of information:  models that symbolize the successful comprehension, integration and articulation of coherent meanings that have been simultaneously decoded by and which exist within and sustain the balanced organic chaos of mass mediated culture.  Their contribution to the symbolscape is invaluable for a society that is scrambling for more relevant ways to fructify autonomous identity within a swelling public sphere that is frequently fragmented, disjointed and swarming with exponentially alienating information.

Sampling the symbols that occur in our environment in order to create new meanings and facilitate the integration of mediated information into our collective psychic conglomeration of ideas somehow enriches our experiences and enables us to be more symbolistically fluent, psychologically buoyant and culturally cognitive.  Because these symbols are mass mediated, they increasingly measure and mark the space of intimacy we must negotiate inwardly and outwardly in forging identity and personal relationships.  If we want to forge more autonomy and intimacy and mitigate anxieties and alienation, it is imperative that this realm of human expression retain an organic and fluid nature and that copyright law and other administrative forces allow cultural forms like digital sampling to facilitate the ability of the general symbolic matrix to obtain and endow mature fructificative identificatory force.

The preservation of an unfettered creative license, unbounded access, and untethered interaction with the totality of mass mediated rubrics of selfhood is increasingly important because, as one social theorist has explained,

[t]he process of self-formation becomes increasingly dependent on access to mediated forms of communication – both printed and, subsequently, electronically mediated forms.  Local knowledge is supplemented by, and increasingly displaced by, new forms of non-local knowledge which are fixed in a material substratum, reproduced technically and transmitted via the media . . . Individuals’ horizons of understanding are broadened; they are no longer limited by patterns of face-to-face interaction but are shaped increasingly by the expanding networks of mediated communication.
   

As this passage conveys, we now increasingly inhabit a world where our boundaries of intimacy are entangled with the mass mediated public sphere.  As a society, we are now beginning to learn how to structure a selfhood that achieves intimacy with and through the symbolic matrix presented by the public sphere.  This is to say that, because the public realm is becoming such an integral part of each individual’s reality, we have begun to develop modes of selfhood that achieve intimacy by simultaneously appropriating and articulating the terms of the public sphere.   Selfhood in a mass mediated society exists in the interdependent and commingling space of intimacy between appropriation and articulation.
  

  This process is becoming increasingly organic and symbiotic; perhaps it will eventually privilege neither the public nor private sphere.  This emerging balance is the growing space of interdependence that is transforming intimacy and selfhood.  Cultural forms that enhance this space of interdependence between appropriation and articulation contribute to our ability to achieve intimacy, which is arguably the primary function of the self.   Digital sampling, as an artistic method, structurally echoes the complicated inter-relational matrix of this new space of intimacy; hip hop is so fundamentally an art of amalgamation that its structure is an exemplary characteristic of its expressive content.  As a structural model that reverberates through the public sphere, digital sampling in hip hop represents a structure of organic interdependence between appropriation and articulation that can be used as a map to navigate the symbolscape in search of identity and intimacy.  

III. Digital Sampling as Language.

Writing about music is like dancing about architecture.                                                                                                     --Elvis Costello.
 

The self is a symbolic project that the individual actively constructs.  It is a project that the individual constructs out of the symbolic materials which are available to him or her, materials which the individual weaves into a coherent account of who he or she is, a narrative of self identity.
    
The organic cycles of meaning-making are a salient feature of our basic human faculties of language; inter-mediating forms and forums of communication, exemplified by hip hop or Warhol’s brand of Pop Art, are the natural metaphorical adaptations of our linguistic structures of selfhood to a mass mediated world.    As mentioned earlier, in an effort to demonstrate the kind of commentary that is engendered by the self-referential art that creative tools like digital sampling make possible, a basic lesson in structural linguistics allows us to see that even the words we use in every day life are themselves symbolic signs or metaphors for meanings.  As we become conscious, we begin to accumulate a vast collection of meanings that we cognitively organize by and with symbols.   Sometimes these symbols are so closely tied to meanings that we are not immediately able to distinguish between the signs and their meanings.  This often feels so true that meaning begins to seem significantly natural and universal.  But at a second thought, self indexically speaking, even the necessary correlation between the succession of black lines appearing as the symbols we know as words and text sitting on the page before us here, and the meanings we ascribe to these words and text, is lost.  It becomes very obvious that our ability to understand these signs is entirely dependent upon the organizing cultural forces that have connected these symbols to meanings.    In order to communicate, within the cultural logic, we use words and other symbols to point, inwardly and outwardly, towards these meanings.
   The important point is that, while we individually construct meanings for our symbolic organization, we share an interdependent and collective cultural resource from which we draw our symbols and meanings.   There is no idea independent of any other idea.  Although each individual must subscribe to the symbolscape in their own idiosyncratic way and creates a world that is highly existentially organized by varying subscriptions to cultural categories and specifically connotated experiences, we all have in common the general resource of culture from and with which we carve out our identities and our communicative actions.  

Likewise, digital sampling can be understood as a process of language on two levels.  First, it calls on the general resource of available recorded music to make musical meaning, using bits and pieces of that resource to communicate musical ideas.  Second, because the meaning of those musical samples is dependent on not only the general resource of music, but on the general resource of meaning and cultural contexts and connotations that we all use to understand what various elements of music mean in the first place, sampling is an art that mimics the function of our symbolistic capacity to make meanings out of signs.  

And finally, dizzily concluding this section, we can begin to grasp the privileged articulative immediacy and referential specificity that a collage oriented expression obtains over verbal communication when trying to make this kind of point.
   When hip hop or collage based Pop Art places the particular pieces of the general cultural resource in its expressions, it immediately calls out the cultural connotations of those pieces.  Because the meaning of each of these pieces is very specific, an identical reference is seemingly impossible to achieve otherwise.  What is important, however, is that these new collage based expressions use these images not only to point towards their existing cultural identification, but to somehow also situate these images in a new context to make new meanings.  Because these new expressive commentaries are impossible to generate without the precise meanings conjured by these images, and because we live in a society that privileges the freedom of expression, it is difficult to understand why contemporary copyright laws would impede the progress of these new cultural forms by imposing restrictions on the use of the available cultural resources.  If we limit access to the general resources we all use to make meanings, we limit the language available to express ourselves.   Consequently, if the symbolscape is monopolized by copyright, we are left anxiously stranded in a mass mediated world of fragmented and jumbled cultural information without our natural linguistic structures to organize an autonomous selfhood. 

Nonetheless, after situating digital sampling in its proper context as a fundamental factor in the creation and reception of the vibrant hip hop music and culture, finding its critical function as a complex inter-mediary art form that contributes to our cultural resources and enhances our identificatory structures, and even after seeing digital sampling as a natural derivative and extention of the basic systems of human language that we use in everyday life, none of these points removes digital sampling from the current ambit of copyright law.  Despite much debate, and lacking any authoritative judicial consideration, and mostly because of the deep pockets of the special interests (recording labels) that supervise the discussion, digital sampling is still widely feared to be a copyright infringement and, under the threat of expensive litigation, is sanctioned by the asymmetrical mores of the music industry.
   The question remains to be, what are the fates of these cultural and natural values if we continue to let the fear of law tread on their domain? 

IV. A Basic History of Copyright Policy.

If nature has made any one thing less susceptible than all others of exclusive                      property, it is the action of the thinking power called an idea, which an individual may exclusively possess as long as he keeps it to himself; but the moment it is divulged, it forces itself into the possession of everyone, and the receiver cannot dispose himself of it.   --Thomas Jefferson, 1813.

Copyright doctrine has undergone a series of political shifts since its origins in 16th century England.  Early common law copyright arrangements were designed to serve the Crown’s concerns that factious and heretical dissent could suddenly propagate at a more liberal and expedient pace with the help of the emerging printing press technologies.   These earliest common law protections granted printers and booksellers the exclusive rights to print works, but only those works that were approved by the Crown.
  At its inception, under monarchy, copyright was primarily a mechanism of censorship.
  By the time the Founding Fathers set down to design the Constitution late in the 18th century, copyright had become, as it is concretized in American law, a limited protection to be granted to original creators in the arts and sciences in the form of a limited monopoly.  Now, acting not as an instrument of censorship but as a special right and privilege, copyright protections intended to create an environment conducive to the invention and progress of the arts and sciences.
   

In America, the original policy of copyright protection revolved around the basic democratic concern for the public good.  As a means to prod the progress of society, at the immediate expense of the general population, the government would enhance an individual’s rights so that, in the long term, fostering an environment of creativity, these individual privileges would reconcile with the rights of society as a whole in the form of an accumulation of works that would contribute to the broader cultural resource available to everyone.     

At the time of the Founding, there was much debate about whether the Constitution should allow Congress to confer limited monopolies in any form.  Corresponding from Paris, Thomas Jefferson expressed to James Madison that he had deep concerns regarding the synonymous treatment of copyright and property.   He discerned an important distinction between tangible property and ideas: that the latter can never have a natural scarcity. Concerned that copyright monopolies would eventually encompass idea protection, Jefferson explained that an expressed idea was peculiar because “no one possesses the less, because every other possesses the whole of it. He who receives an idea from me, receives instruction himself without lessening mine; as he who lights his taper at mine, receives light without darkening me.”   Jefferson was also opposed to monopolies in principle.  Being a land holder and a slave owner, Jefferson was not a foe to protections for property, but he did express the basic fear that the power of state-granted monopolies, without the natural regulative force of free market competition, would snowball to the extent that private entities would be able to control the ebb and flow of ideas and speech, endowing them with the rather undemocratic role of overseers on culture.  In the face of a monopoly, because they solely determine the cost of their contributions to society, the rules of supply and demand no longer organize the economy.  Monopolies are able to generate profits in an unregulated way, particularly if they make their products integral to the economy.    Furthermore, Jefferson realized that while monopolies on property can be extremely detrimental to the market because they limit or remove the spectrum of consumer choice, monopolies on ideas strike deeper into the heart of democracy by limiting the spectrum of free expression.
   

Balancing the general public good and the rights of individuals is a complicated function of republican government.  It is important to note that when the law takes measures to privilege individual rights, it is designed to do so in the interest of the greater public good.   Limited monopoly protections were designed to function as an incentive to create new works.  This limited monopoly would grant artists complete control of the reproduction and distribution of their goods so that they could profit accordingly, limited only by their entrepreneurial abilities.    If a profit could be guaranteed to the creators of new and better goods, more people would be willing to risk the investments required to create new works, and the public would be served by a stimulated competition of invention.   More competition means an abundance of choice: one of the most fundamental principles of democracy.   Without copyright as the balancing mechanism, it is presumed that capable individuals and groups would make stern efforts to exploit new expressions by copying them and distributing them to the market without ever having to invest the time or money to invent the works in the first place.
  While this would momentarily serve the public good by making these few works broadly available and less expensive, it would also diminish the incentive to create, which would ultimately diminish the number of creative expressions available to the public.  

Contrasting Jefferson’s view that these limited monopolies would decay the free market, Madison argued in The Federalist that copyright was a rare case in government where the “public good fully coincides with the claims of individuals.”  Introducing the copyright and patent clause to the Constitution, Madison believed that copyright would generate a progress in the arts that would contribute to the quality of learning, literacy, and to a generally more informed public.  However, Madison did not speak of copyright in terms of property.  Rather, copyright was to function as a mechanism that “looked forward as an encouragement, not backward as a reward.”
 

James Madison was arguably the most influential architect of the Constitution.  His Virginia Plan served as the basic working draft which the Constitutional Convention used to map out the nation’s charter.  Of particular concern to Madison at the time, understanding that his world was being launched into a great democratic experiment, was that the rights of the few could be superseded by the voice of the majority.    A prominent historian has characterized Madison’s philosophy as being one that recognized that “the true problem of rights was less to protect the ruled from their rulers than to defend minorities and individuals against factious popular majorities acting through government.”
 Consequently, Madison pioneered the American politics of minority rights.  Ironic to contemporary connotations of the phrase, his original concern was not for the dispossessed minority voice, but rather for the few wealthy landholders who feared that, with democratic authority, the majority of Americans could impose their will upon the state.  Limited monopolies stem from this Madisonian philosophy.  The preservation of the minority voice and the establishment of monopolies are not generally considered to be strong democratic principles.  But it is precisely these kinds of republican twists of governing that have endowed the American democracy with its staying power.  By orienting itself towards the greater public good, sometimes defying the immediate passions of the majority will, Madison’s version of republican government evenhandedly and calmly executes the broader democratic goals of the state.   

As a mechanism that preserved the public good in the long run, limited monopolies were an appropriate republican instrument for an infant nation.  But, as the visionary Jefferson could see, monopolies could pose a dangerous threat to the integrity of a society founded on the democratic ideals of liberty and choice.  Although nobody could have foreseen the details of this impending threat, Jefferson was certain that “the benefit of even limited monopolies is too doubtful, to be opposed to that of their general suppression.”

In all fairness to James Madison, today’s mass mediated world has created cultural conditions that call copyright monopolies more squarely into question.  Digital sampling and the hyper-technologically industrialized and mass mediatized cultural situations that demanded its presence were still two hundred years away.   If only he were lucky enough to make a video conference call to Paris, Madison might have been more persuaded by Jefferson’s distaste for monopolies.  Perhaps Jefferson more clearly understood the slippery slope that would be established when limited monopolies found their legitimacy in the Constitution.     But it seems like Madison would now agree, carrying forward his emphasis on the broader cultural good and his theory of minority rights, that copyright has overstepped its proper role and has fallen out of its republican balance.  While Madison’s personal concerns for minority rights may have been more elitist than banal, and while his politics may have been more oriented towards republican stability than the passions of the majority voice, his ideals were seated soundly in the general public good.  And while it is suggested that Thomas Jefferson would have loved Napster
 (and despised Bill Gates), with his instincts for intermediating between various ideological sources, his gift for gleaning the common goals of diverse political theories and by his essential talent for composing complicated compromise, it seems that James Madison would have been a masterful digital sampler.  

The copyright clause is one example of the kind of “Madisonian compromise” that characterizes many important pieces of the Constitution.  While copyright protections are empowered by the Constitution, it is particularly noteworthy that copyright itself is not a Constitutional right.
 But the policy embedded in the Framers’ language is brilliantly clear, that “Congress shall have the power . . . to promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries.”
   While the right itself is not Constitutional, the policy behind copyright protections is concretized in the Constitution.   The Congress was endowed with the power to create legislation that would confer limited monopolies so long as these protections served the purpose of promoting the progress of science and the arts.

Taking this basic principle into consideration, a more significant shift in copyright doctrine has evolved even more recently.  Down the slippery slope and against the grain of the Constitutional policy of promoting the arts, we have now begun to treat copyright as an outright protection for property.  This is apparent even in our cultural vocabulary, with the phrase “intellectual property” being popularly applied to creative works.
  This conflated copyright policy of prioritizing individual privilege entails a major digression from the original policy that demanded limited monopolies to serve solely to stimulate the creative progress of the arts for the sake of the public good.  Now, rather than primarily focusing on the broader concern of society’s right to a broader cultural resource, copyright has become a property protection that blindly endows individuals with an extensive entitlement of property ownership.  

   This latest shift in copyright doctrine can be seen as the result of a mysterious conceptual blurring of the copyright policy and the copyright rule.  The copyright rules that were designed as limited monopoly mechanisms have displaced the original Constitutional policy of promoting the progress of the arts to the extent that these rules have induced an independent policy of intellectual property rights.  We currently seem to operate under the supposition that an artist is entitled to an outright absolute monopoly over her work just by virtue of being the creative artist rather than measuring that artist’s interests against the greater interests of society as a whole.   Unfortunately, this runs contrary to the Constitutional vision of what copyright laws should do and challenges the basic Constitutional notions of our democratic republic. 

V. Digital Sampling and Copyright Infringement.

Sound recordings did not gain copyright protection until 1972 when the Sound Recording Amendment of 1971 became effective.  This legislation was designed as a specific response to the fact that, during “the 1960’s and 1970’s, one fourth of all records and tapes sold in the U.S. were illegal duplicates.”
 In 1974, the Sound Recording Amendment was made a permanent part of the Copyright Act of 1909; copyrights for sound recordings were then also later incorporated into the Copyright Act of 1976.
   This is an important point because it reveals that copyright for sound recordings was designed specifically to prohibit “duplication,” or record piracy, not digital sampling.  

When digital sampling became popularized, a question was raised as to whether or not the appropriation of only pieces of an original sound recording counted as copyright infringement.  Digital sampling had not yet emerged as a significant way of producing musical expression when the Copyright Act was drafted.  Consequently, as commentators have noted, digital sampling presents a problem that has “no obvious solution in the language of the Copyright Act.”
 Although some critics have claimed that digital sampling is piracy, it is very clear that the kind of piracy that Congress intended to deter with the Sound Recording Amendment is very distinct from the artistic methods encapsulated by digital sampling techniques.  

   In the end, the distinction is bright; digital sampling is not record piracy.   Because there is this bright distinction between digital sampling and record piracy, the subsequent debate over digital sampling has become a competition to interpret and predict the intent of copyright policy, language, and the scope of their protections.  Competing analyses of the economic effects of sampling on the value of original work implore a reevaluation of the balance between rights of expression and rights of property.    Ultimately, a balance must be struck with an eye towards the policy goal of copyright protections as announced by the copyright clause in the Constitution: to promote the progress of the arts.  

In determining whether or not digital sampling is copyright infringement, a court primarily makes recourse to the language of the statutory body governing copyright protections: the Copyright Act of 1976.  The structure of the protections conferred by the Copyright Act illuminates the issues raised by the digital sampling debate.   The test for copyright infringement provided in the Copyright Act demands that a plaintiff must first prove ownership of the original recording and then must show that the defendant copied the sound recording by demonstrating that the defendant both had access to the original work and that the two works are substantially similar.    

Because the language of the Act was drafted before sampling became a popular practice, only controversy has surfaced to situate its legal status.  To this date, courts in the United States have not made a serious attempt to discuss the legitimacy of digital sampling as an art form and as a fundamental feature of the production of modern music.   The controversy met the law in 1991 when a court offhandedly presumed digital sampling to be a blatant copyright infringement.   This court was the first of only two United States District Courts to have considered the unauthorized use of digitally sampled elements of a sound recording.  No other courts have considered digital sampling at length.
  With its famous decision in Grand Upright Music, Ltd. v. Warner Bros. Records, Inc., the United States District Court for the Southern District of New York reprimanded rap artist Biz Markie for sampling elements of an earlier recording, reminding him of the Seventh Commandment when beginning its decision by bellowing the catchy tenet “Though Shalt Not Steal.” 
 Accused of knowingly stealing copyrighted materials, the defendants in this case attempted to justify their use of a sample with the contention that “digital sampling was a widespread practice in rap music,” a claim that the court quickly dismissed as “totally specious,” noting that “[its] mere statement . . . [was] its own refutation” and further, that arguments trying to exempt lawlessness on the basis that everybody else is similarly breaking the law are “always destined for abject failure.”
  Needless to say, the defendants’ argumentative tack did not compel the court to measure the complicated matrix of philosophical and economic concerns surrounding the digital sampling debate; the court ultimately held that digital sampling constitutes a “callous disregard for the law.” Because the court was so eager to lend an incisive, albeit dogmatic, response to the defendant’s position, but more because of the fledgling representation brought to bear the legitimacy of digital sampling, the court did not thoroughly consider the ramifications of the digital sampling versus copyright debate.
  

In the second case, Jarvis v. A&M Records, the United States District Court for the District of New Jersey also came out in opposition to digital sampling.  Again, the court found that “there can be no more brazen stealing of music than digital sampling.”
  As in the first case, the court strictly applied the test for copyright infringement.    Unfortunately, digital sampling is a quick study under the copyright infringement rubric; access and substantial similarity are quite necessarily a fact of digital sampling.    This was more or less immediately surmised in Jarvis, as the court noted that “the copied parts could not be more similar—they were digitally copied from plaintiff’s recording.”  However, the defendants in this case presented a more persuasive argument regarding the legality of digital sampling.  Echoing the distinction between digital sampling and record piracy, the defendants asked the court to appraise the claim that copyright infringement should exist “only if the two songs are similar in their entirety.”
  

Remembering that the statutory language was designed to thwart duplication, not the creation of new art, the requirement that a new work not have substantially similarity to the original work is particularly frustrating.  Because this phrase was devised in an effort to deter duplication, and because Congress is instructed by the Constitution to “promote the progress of the arts,” it would seem that artistic methods that incorporate pieces of old works in the expression of new ideas would gain a privileged status under the light of copyright law.  But this has not been the case.  Instead, courts have strictly interpreted the language of the statute, implying that even minimal similarity between two works might be grounds for infringement, particularly when the similarity is identical.  Because digital sampling is essentially a method of copying, courts have found that it inherently commits a substantial similarity.   Nonetheless, the degree at which a new work becomes substantially similar remains to be determined; controversy over digital sampling and substantial similarity entertains a nebulous and vague aesthetics debate over quality and quantity and fair use, ultimately asking judges to render decisions to questions about the rhetoric of art and culture that are much more appropriately answered by the public.  Consequently, digital sampling now finds itself in the unappealing position of not knowing whether or not it is allowed by the law.  

The phrase “substantial similarity” presents an awkward framework for determining copyright infringement and may be the primary source of confusion.  The crux of the digital sampling debate finds itself balancing on the meaning of these words.  The realm of their interpretation is the conflicting intermediate space between the copyright clause in the Constitution that implores the progress of the arts and, on the other hand, the evolution of copyright into intellectual property rights that has begun to organize American culture on the corporate schedule.    Substantial similarity seems flawed because it privileges the artists stake in the work.  If the average person is asked to discern a similarity between two works, the question balances not on whether the new work contributes new meaning to the world but rather on whether or not it uses previous works in generating this new expression.  The code, in this case, is more concerned with locating the previous work in the new work, uncovering its focus to be based not on a policy of promoting new art, but rather on a policy of protecting old works.  The Constitution requires copyright law to promote the progress of the arts.  It also requires the freedom of speech.  Remembering that Madison’s political philosophy was one that “looked forward as an encouragement, not backward as a reward,” it is hard to see how the substantial similarity phrase in the statute contorts to match the copyright policy that gives it life.  

The substantial similarity requirement for copyright infringement has persistently bewildered judicial interpretations of digital sampling.  The Jarvis court complained that “the test for substantial similarity is difficult to define and vague to apply” and was forced to rely on an interpretive framework that finds the lowest common denominator, explaining that “the test to determine substantial similarity is the response of the ordinary lay person.”  The defendants agreed, but argued contrarily that if a lay person could easily perceive a difference between the new work and the original work to the extent that one “would not take the one for the other,”
 then a copyright infringement has not occurred.  The principle behind this argument is the democratic organization of the free market.   Under this framework, the value of the difference between the works is enhanced and concretized by competition in the market.  Even if the works are necessarily similar, because they are sufficiently different, the market ultimately decides which work is more valuable to the culture by voting with its buying power.  Furthermore, this upholds the Constitutional policy that drives copyright law because it emphasizes the progress of the arts by promoting new contributions to the cultural resource, by ensuring that this resource is relevant to societal demand, and by prioritizing the cultural resource over individual rights, especially when the new contributions resemble pieces of older works.  What is premiere in this framework is that the public, not a court of law, makes the final approximation of the value of the work.  Above all things, this is the fundamental thrust of the American ideals of democracy, free market competition and free speech.    

Unfortunately, the court slighted this aspect of the defendants’ arguments in favor of a more strict adhesion to the copyright rubric that inheres a language of similarity, not difference.  It is this blind emphasis on the code of law that uncovers the courts’consistent evolution of copyright doctrine.  In spite of its political origins, what originally appeared as a mechanism to preserve the integrity of civic culture has become a state-granted and state-protected instrument of corporate monopoly.  Because of the business structure of the recording industry,
 while copyright was originally designed to protect the artists’ incentive to create, it now protects the corporate monopoly on recording rights and inhibits the free and independent exploration of new methods and new kinds of expression.   With their overbroad and offhand evaluation of the legality of digital sampling, the courts have sanctioned the recording industry’s oversight of the digital sampling debate.  In conjunction with these overbroad District Court decisions that imply and impose speculation that digital sampling is copyright infringement, a de facto fee schedule and licensing system has been organized and controlled by the superior bargaining strength of the record industry, 
 making digital sampling a “hazardous occupation.”

Fortunately, the facts of these two cases limit the scope of their holdings.   Because neither court undertook a serious analysis of digital sampling with respect to copyright law, later courts might be inclined to rule that digital sampling is in fact not copyright infringement.  Rather than embark on the arbitrary course of determining issues of degree and fair use, a court could outrightly decide that digital sampling is protected as free speech and that copyright monopolies have overstepped their proper role for a current mass mediated cultural environment that leans heavily on the contributions of new technologies and artistic innovations.   Copyright law was designed to promote experimental innovations and creativity, not to stifle it.   At the point when such experimentation and creativity becomes a “hazardous occupation,” later courts must be very serious when retracing the steps of preceding decisions that have unwittingly lent their authority to the suppression of the arts and the progress of civic culture.  

Looking back at these cases, a court is likely to find that digital sampling is indeed deserving of a more focused analysis and a more balanced treatment.  There is a cumbersome tone to the reasoning in both of these decisions that should alert future courts in their consideration of the digital sampling issue.  An example of how these two decisions have narrow scope is revealed not only in the facts of each case, but also in the language of their holdings. First, in the Grand Upright case, the court held that the defendants had willfully infringed the plaintiff’s copyright, citing the fact that the defendants had sent a letter to the plaintiffs, asking for permission to use the sample.  Even though no permission was granted, the defendants used the sample in their song.  The court held that the request for permission implied that the defendants believed they would be infringing copyright if they used the sample without the plaintiff’s consent.  Indeed, it has been claimed that “[t]he court found the request-for-consent letter the most persuasive evidence in this case.”
 Because the defendants did proceed to use the sample without consent, the court found the use to be a willful infringement.  Consequently, the court did not undertake an analysis of digital sampling.  In the courts mind, because the request-for-consent letter already showed that the defendants believed they were infringing copyright,
 the court did not find it necessary to determine whether or not digital sampling was copyright infringement in the first place.  Unfortunately, the defendants may have in fact believed that digital sampling was indeed a legal method of making music but, in the uncertain legal climate surrounding digital sampling, resorted to asking for permission to allay the threat of subsequent litigation.  In fact, an unintentional consequence of the Grand Upright decision is that it discourages samplers from trying to obtain consent because these requests can later be construed to prove that they willingly infringed what they understood to be copyrighted materials.
  

The fumbling logic that anchors this unscrupulous jurisprudence is also available in the Jarvis decision.  Tracing back over the defendants’ arguments that what is important when dealing with digital sampling is not the amount of similarity but the whether or not a distinction can be made between two works, the court explained that, 
defendants misconstrue the scope of the examination, at least in the context of fragmented literal similarity, where there unquestionably is copying, albeit of only a portion of plaintiff’s song.  If it really were true that for infringement to follow a listener must have to confuse one work for the other, a work could be immune from infringement so long as the infringing work reaches a substantially different audience than the infringed work.  In such a situation, a rap song, for instance, could never be held to have infringed an easy listening song or pop song.  See, e.g., Grand Upright . . . (finding that rap song infringed easy listening song).

The Jarvis court implemented this quagmire to evade a finding that digital sampling was “immune from infringement.”  This is due to the fact that judges may be particularly shy when it comes to making new law.  Presumably, finding that digital sampling is not copyright infringement is a responsibility that District Courts would rather not bear.  Consequently, the Jarvis court found the grounds for its reasoning in the illogic of the Grand Upright decision.  The court argued that, because infringement existed in the Grand Upright case, it must also exist in the Jarvis case because the facts in both cases are relatively similar.  There was digital sampling in both cases and it was found in the first case that digital sampling was illegal.  However, the Jarvis court was particularly cowardly because the defense in their case posed significant challenges to the copyright infringement treatment of digital sampling that were not addressed in the Grand Upright case.  Rather than engage these arguments and debate the legality of digital sampling, the court relied on the precedent for authority and sidestepped the issue.  This becomes extremely vexing when we go back to the Grand Upright case and find that, in the reasoning of that decision, there is no apparent response to the Jarvis defendants’ challenges.   

Because the courts have not been asked to seriously consider the legality of digital sampling, it is still uncertain whether or not sampling is in fact copyright infringement.  Although these two courts grossly presumed digital sampling to be copyright infringement, they did so because these cases did not present arguments to the contrary.  Perhaps the defendant’s legal counsel in Grand Upright intended to do so when they explained that sampling was a widespread practice in the production of rap and pop music.  However, they failed to compel the court’s to consider this argument through the lens of the original copyright policy instantiated in the Constitution.   Offhand, a court must uphold the statutory requirements of the Copyright Act when considering copyright infringement.  However, had the lawyers argued a defense that invoked the original policy of limited monopolies, explaining that the progress of the arts would be impeded by a finding that digital sampling is a copyright infringement because it makes digital sampling expensive and leaves recordings that use samples in an uncertain state of music industry limbo while publisher’s scramble to achieve permission and clear the samples,
 suddenly the argument that everybody in the music industry is using samples gains some legal weight.  If sampling is a staple practice in the production of popular music, imposing restrictions on the creation of this kind of art blatantly challenges the progress of the art and the promotion of civic culture.   Copyright, the mechanism that once preserved an incentive to create, now broadly discourages creativity.  

Conclusion.

Congress, or a future court will have to debate the much more complicated questions that arise when trying to balance the broader public goals of effectuating cultural resources and access to those resources with the diminishing individual rights of monopoly on individual contributions to that resource.  When it is recognized that the copyright policy embedded in the Constitution privileges the rights of the general public, it becomes more difficult to confer copyright protections that sap those rights.   It seems that if digital sampling was granted a liberal exemption from copyright infringement, there would be more work produced for the cultural resource, not less.  Although and because this would certainly cast the music industry into rough and unstable terrain, after a period of adjustment, a greater variety and an enhanced quality of civic culture would undoubtedly begin to emerge. 

The rise of intellectual property talk engenders a cultural logic that confers a pride of ownership to artists.  What is most at stake when a song is sampled is not the economic value of various recordings, but rather the ego of their authors.  But the Constitution was not designed to protect creators from having their feelings hurt.  Being able to contribute to the cultural domain should be considered to be a privilege, not a lucrative career.  This artistic egotism and cultural sense of entitlement is a particularly despicable cultural trait that has become a blight on American society.  As we participate in the assertion of individual rights over the good of society as a whole, we contribute to the general poverty of American culture.  The vision of the American idea is blurred by near sighted legislation and a cultural logic of intellectual property.  Fortunately, the rise of a new generation of artists and the maturation of a new generation of American citizens will correct the reigning overdose of propertied elitism that characterizes the state-granted corporate control of American culture.  Hopefully, digital sampling will be able to play a major role in catalyzing this change.  

Now a “billion-dollar-a-year industry,”
 hiphop has come a long way from the deejay beat juggling that sprung spontaneously from block parties in the Bronx.  Riding the waves of the waning funk and disco craze, hip hop sprouted not only a new sound and culture, it invented a new way of making music, making meaning and it evolved and enhanced the public sphere’s capacity to generate relevant identity.  As hip hop gave rise to a thriving form that is both a result-of and which contributes-to mass mediated culture, as a sign of its time, digital sampling has emerged as a metaphor for understanding ourselves in an information age.   Because it exemplifies the kind of artistic endeavor that is so intrinsically connected to the health of the American culture, the preservation of digital sampling as an art form is guaranteed by the copyright clause in the Constitution which clearly distinguishes copyright policy to be oriented towards the goals of achieving cultural progress.  

As Americans, we are the beneficiaries of a way of thinking that prioritizes rhetorical freedoms.  Because language and symbolistic faculties primarily characterize the human animal, this philosophy of rhetorical liberties finds a kind of superior ontological legitimacy in the natural order of the world.  The genius of the American idea is that these freedoms would function not only as a means to pursue individual happiness, but also as a primary administrative factor in the structure of the democratic republic that aims, above all, to promote the progress of American society.        
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